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STATF, OF WTSCONSTN 

I 

DAN MIJRRAY. 

CTRCIJTT COIJRT I-IANF: COlJNTY 
Rranch 13 

_____.. __- _.......... -- ---. -- -- 

Plaint.iff. 

- “S - Case No. 97CV2661 

WTSCONSTN PRRSONNRJ, COMMTSSTC3N. 
RECEIWED 

rwfnndant.. 

__.... - ~_.. . .._ ._ MAY..1 ..o 1994 
HONORARJ,F:  MTCHAF.1, NOWAKOWSUT.  

Presiding. 
PERSONNEL COMMISSION 

APPEARANCES : 

I-IATE: April -7.9. 1990. 

PRiX!FEnTNGS: Oral l3nci si on. 

For t.he Plaintiff . C.ARJ? STROTHER . 
At.t.orne!y at law. 222 S. Andford 
St.ve.-xk. Madison. Wisconsin. 

nefendant. rcpresent.cd by STFPHXN 
SOROTA. Assi slant Attmrnny Gpnernl . 
17.3 W. Washinqt.on Avnnl~e. Madison. 
Wincnnsin. 
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as follnd by an ndministrnt.ive annncy. Her* Fi nrli 

Fact. Number 17 which is t.he TOC!IIS of t.hn disp1l.e. 

denominatd hy t-he aqnncy as rl Findi nq OP Fact.. i 

R mixwl qrlesti n” of 1 aw and fact. in t.hnt. it. is a 

which requires t.he nppl icat.i on of a lyal sixndar 

nql of 

while 

s really 

findi”? 

a t-0 
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‘, 
Now T think t.here RT-P several prel iminary points 

wi1.h regard tn t.his sper?if.ic case t-hat. orlpht. t-o he 

idnn~ifind et t.he nut.nnt.. 

First., as confirmed earlier nn t.oA;ry’s oral 

ar<mment.. t.hn part-ins t.o t.hi s r3ispltt.e. i:hn Department. of 

Employment. Rnl at.i ens and t.hn pet-i t.i oner h.imnel f . ngr~tnd 

hnfore t.ha Commission t.o 1 imi k t-he choices avai 1 able l-m 

the Commissirm hy confinincy the Commission’n ~OCIIS t.o R 

choice hnt.ween t.wo posi t.ions rnt.hnr t.hen a move qnneral 

m- comprshnnni ve anal ysi s of whi ch 5oh cl ass-i f i Cal.3 on 

wit.hin i-he ent.irn civil service syni-pm of Wismmsin WAR 

t.hn best. fit fnr hhn act.ual rnsponnihili tins of Mr. 

Mwrny’s job 0~ whe%her perhaps two 01‘ three or four 

other possi hi 1 i t.i es we~-e ones r-hat. wmld hn the best. fii.. 

Here it. was hy st.ipulnt.inn of the pnrt.ies an al 1 or 

not-hi ng proposi t.i on. Tt. WRS ni t.hc=a+. pning t.n he t.he one 

A 
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. 

or t-he ot.her and t.he Cnmmisnion ac?r?ept.nd kha t I imi t.nkion 

hnenrlsn nf t.hn anrenment. that. i.he part.i es had made. 

Second. Mr _ Mlarrny had t.he h,irdnn of nrm>F he forn 

the Commission t.o show t.hai: t-he l3ep~ri.meni-. of Fmplnymnrlt 

Rnlat.ions classificnt.inn was not. t.hn besi: fit. by 

prwzent.inn evi dnntln which would cx-mst.i tlli:F! H 

preponderance. of t-he evidencn in t.he vi nw nF bhe 

fact-f i rider . in t.hi s CRSF? i-.hn Pnrsonn~.l Commi ssi on. 

. 
.\ Third. nnit.her party AisDut.ns i-hat. i:he qnv~lrnint~ 

L 

legal’; st.andard for dnt.rrmini<g t.hn best fCt. f’or Mr. 

M~~rray’s job were t.he provi qions Fn~~nd in t-he 

respnndnnt.‘s &hi hi t-s. Nnmhers 1 and 2 t-hat. were rncle.ived 

af t,er hein<! int.roAllced at. t.he Commi ssinn lpvnl namely 

t-he classiFicet.inn npe~ifir?at:ions develnped by l3RR FIS an 

nuttqrnwt.h nf t-he Administ.rntiw R111 es that IJER i hsel F 

czre.at.ed and which were 111 t.imat.ely made a part. of t--he 

Wisconsin Code of administ.rat.ivn R111es. 

Fonrt.h , on t.hi s rnvi RW nei t.her part-y qnn%t.ions the 

Cnmmission’s conclusion t.hat. Mr. Murra~‘.q job Falls 

within the r~ennral drfinit.inn of t-he classification 

spnci Ficnt.ions for an AF Mann+?--1 in. khnt. he is a 

sR(2t.ion chief in a major clomplnx npnri~y. archi t.ect.llre 

nngi nneri ng snrvi ~es2 prcq-am. Nnw mnt.rary t.n Mr. 

Murray’s cxmi-.nnt.i on. hnwnvnr. t.his does not. end t-he 

i nqti ry. The definition section nt. isslle says “Position.q 

1,YNETTR SWENSON. Official Ccwrt. Reporter. Aronch 13 
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~1.53~1 funci:i on as”, and t-hen qons nn t.o describe t.hn 

various possihilitins. Tt. rloe!c. not. say t.hn% any c?mplnyee 

who holds one. of t.hnsn desipnnt.e=d pnsi t-inns must. he 

cl nsgi f i nd AR Manager-1 . This is also ohv<our From the 

fact. t.hat certain of the desiyat.nd psi t:ions for AR 

Mannp.r-1 are also list.ed in the definition POT’ AI? 

Mananer-2. The rlnirmhi qnor~s mnani nq nf t-he ~1 asni f-i cat.i nn 

speci Ficakions definition is t.hnt. hhny creat.e. snmet.hinq 

of.’ 3 presnmphi on t.hnt. if R  person has ir pr,fi.i t.i on wi t.hi n 
E. 

khe definition. they RTF) proper1 y cl nssi ii nd at. t.hah 

1 F?Vf?l . This is clear from t-he 1 anqu.=sqre in Sect.ion T-F 

‘. 
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where mnnnqemnnt. rr.sponn i hi 1 i hi es hegi n . ” 

Tt. must. be rnmemhe zred t-hat. Sect-ion 111 .Rl Anes not. 

by legislative directive qovnrn the dni-nrminnt.ion m~lrfe 

here. Snct.inn lll.Al ~4s referenced in an adminisi-.rat.ive 

r111e as a t.ool. as a help t.o t.hR administ.rnt.ive nqf?ncy. 

hut. it. is c-a st.at.1lt.n qoverninn rr relat.inn to a diffFirF?nt. 

boAy of law all t.oqnthnr. Tt. inrorporarnd t.hin -- the 

T,ncJislat.r~rn Aid not. i t.self s.=~y t.hat. t.his was t.he 

novqrning principle that. wnulci apply t.o det.nrmining 

. 

The issue remains. however. as t.o whnt.hp.r o?” not. 

t-he findincp made hy t.hF? Commission are sufficienk t..n 

show that. t-he pet.it.ionRr. Mr. M~~rray, failed t.o meet. hin 

burden nf showing t.hat. his job and his rwsponsihi 1 i l-i es 

7 
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did not. fall within t-he nxc!lrlsion t.hai. IlFR had rpl< F~A 

upon. 

Several point.s need t-n he made. in t.hnt. reqirrrl. 

F+rst.. MT. Murray nrgres hhnt t,hn Commi ss i nn i mprnprl y 

relied npon the cri t.nri R t.nst.ifind t-o hy Mr. Pankraf:z and 

a.9 T read t.he dfvi sion T do not. he1 ieve that. it. was 

improper for the Commission t-o have receivd t.his 

hnst,imony or for t.hn Commission t.n have lr,oknA 110 t.hesn 

faet;orn as evic3nnt.i ary mat.t.p.rs t.0 assi Fit. I-.he Cnmmi sni on 
E 

A 
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an F?Y~O~A~I~S view nf t-he 

responsti hi 1 i t.y heqi n and 

at. t.he kmrnnr~ level when 

princziple is t.hak it. he? 

Murray ’ s posi t.i on _ 

Swxmdly. t.hn Comn 
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sinnificant di Fferenl.iet.inq Fna’rurn of t-heir inb as 

c!ompnrea t.0 Mr. Murray’s was one which had to c?o wi t.h his 

h@ynt: prnpnrn i;i on responsi hi 1 i hi es which t.hey r3i A not 

have and which the Cnmm< ssion nclknowl dyed WRS i) 

responsibi1it.y i-hat. fell wit.hin t.he manaqnmnnt. ty.ne oi: 

fnnct.i on. Yei-. I.he Commi scion, in wpi i.e of t.hat.. 

dat.c=rmined t.hat. a CF, supervisor-4 ~llocni-ion For Mr. 

Murray’s posi t.ion I r-me which was less rnsponsi hln, one 

wh‘i,qh inc3icat.d a lowrr place in t.he hierarchy of 
. 

rssponni hi 1 i i:i es. was appropri 31-e _ The Corm-i ss ion was 

cnnstrninnd by i-he p3ri.i es’ “all nr nnt.hinq” agreement. T 

referrail t.0 earlier.. hut-. i 1. provi dns no expl ar8rt.i on for 

how it. co1~1d cnnc71~13e bhnt. t.he best. ii 11 Fnr Mr. Murray 

was at. a level below these t.wo individnsl s when ii. was 

trndi sp~~l-.ed t.hat he haA nrnat.nr manngnmrnt. 

rnsponsi hi 1 i t.i AS t.han t.hey did. 

While t.hn Schloqh posit.ion did nok have that. 

pal i t.y of supervi snr ~ I.hnse pnwi t:i ens .i qnored by the 

Commission show t.hal- S.his is nnt. thr pe!r se disq11n1 i iyi n” 

fact.or t.hat. t.hn C!ommi ssi on nmde i t.. 

Finillly. t-n I:hn nxt.enl. the Commissinn rel ind ~lpon 

its findinn t.hirt. there was no precise t.ahlllet:ion of the 

hime. spent. by Murray on each aci:ivi tiy and t.he nxplannt.ion 

for this in t.hr foot.nntn on paoe 17, i-.hi s si.ancis in t.hn 

face of tzhn ulnrnhut.t.m3 t.est.imony OF Murray and his 

10 
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